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38 [TNAUTHORIZED PRACTICE— 
' CONTEMPT—The Court has 
he power to hold a person in 
yntempt for the unlawful 
ractice of the law and will, 
hough sparingly, exercise 
ich power where the case 
arrants it. 
tatutes making unlawful 
ractice of the law a crime 
re in aid of and not a limita- 
on on the court’s power to 
id in contempt for such 
-actice. 
AUTHORIZED PRACTICE— 


as 


an ie AR 





ing the will and power of attor- 
ney they were engaging in the 
practice of law (3) when detect- 
ed they did not repent but re- 
sisted return of the papers (4) 
they took advantage of their 
positions in the Court House (5) 
they were conspirators in a 
fraudulent and illetal adventure. 

Baker argues that he did not 
prepare the papers and that the 
court has no authority to punish 
the unauthorized practice of the 
law since R.S. 2:111-1 makes the 
unlawful practice of law a mis- 





. single act may in an ap- demeanor punishable as other 
ie ropriate case constitute the crimes. Bieber contends he was 
—_ ractice of law. not engaged in the practice of 
J. —The receipt of a fee is not nec- law because (1) his acts did not 
essary to constitute conduct constitute a course of conduct 
el re practice of law. 2) he received no compensation 
g » —The drawing of a will in which (3) he was acting pro se, and 
; the drawer is named executor that his services were rendered 

- beneficiary, or the drawing Out of court and did not con- 


a power of attorney in stitute an interference with ju- 


saad hich the drawer is given the dicial proceedings. 
‘ ower is not practice pro se) |_| J 
2 P 4 (Continued on page 2, col. 1) 


vy the drawer but constitutes 


150 nlawful practice ef the law. Estate Planning Problems 



















































s, igested from an opinion by ei 
derbilt, C. J. rendered Dec. 10 Be Studied at Forum 
21. 1951. Supreme Court. In re 4 arg ere ee 
é ro) -r and Bieber. For the Un- dy current wide-spread i= 
R= mt cei tai és iS 2 4, terest in Estate Planning has 
horized Practice Committee oat ee eae ute 
he Bergen County Bar As- Drompted the N.Y. Practising Law 
ti 4 Baitton  Padune at , Institute to offer a new Saturday 
ai de nt Baker i“ us A Fo! on that subject. The all 
asians Tit as —— eats 2 aaa Nrosram wil] ~ hata id 
Christie. For respondent Bieber C?Y PrOstam Wik be sere Jan 
rnard S. White uary 12 at the Hotel Statler in 
ie “nacdheet manne dentemen the Drew. soem Acree 
his matter came before the 4 ae 12 skilled estate 
144@ Court on a presentment by the * oe © 2 ee 
292 mittee on the Unauth srizeq and tax lawyers will discuss the 
— 4 aia ie a s “4 VllaUuUcliOls f t Pa ? 
S Practice of the Bergen County ning of —o es va - and 
ae ; drafting of necessary docu- 
E 1 B Association with referen ; de e : by t! ae irn : 
. 1i¢ LS eaged V > Cnalrman, 
9 Ie vabal et \ > itv 117 : e c : 
a oo Fatens — a . Joseph Trachtman, author of the 
“Er Bj nae ee title “ ' a Ne . s 4, Institute’s monograph “Estate 
on7,8 EF. Blenoer, ¢€ 1@ S€arcner, In Une , : 7 es 
A 324 is Se eee ee Planning,’ and a ‘nember of the 
28 paration and °xecution of ‘ : 
ge i Sia , ttnenay Council, American Bar Associa- 
‘ and a power of attorney ° Sti ne kak Matatie 
a Walter Knopn, a farmer : visuospatial 
F rs of age. The pre Pr) and Trust Law, the 
9-9 Cals O1 ase. ne presentuml ' = Z 
252 ; = pee ‘ : will present their ma- 
: es that the will named Bak- naan eng eta ne 
N 154 ind Bieber as executors id round apie als¢ svenvarces 
- ; mary jepatees. and th methods they employ in 
2/18 - suulal ics Gaaill 
i er of attori 23Vve the 
é } h? es C es 
5 } over Knoph’s prope , 
: 1e continua- 
eve she event he became incor - ; 5 o 
aan? canis Ceol ees) Sige ite se OI 117e 
AN O©rae LU SLIOW Cause 5 ifts und 
aie ied directing respondents Pees By 
P 1 1 ri OI appolnt- 
43 - cause why they should no ya Sop 
> held in contempt and auth- sf he al 
: 7 $43 + lh ea lI ne 
r 408 zing depositions to be ts ed ion 
; ; + } 4—ii = Mu 4 a 
340) depositions disclose : is ea + dace’ Sa 
ob tz 1 F ‘ aver inthe and other aspects of federal in- 
212— K..oph first came to Baker in the pune. oe ie ewer 7: 
5 t > . 1 & ne 2S “4 alia 8 | 4 5 
Boe} rogates office in February COME. estate = ne ome 
oY for advice as ‘o inheritance Those attending ies me 
4 : é : +e copies of the Institute’s recent- 
a: waivers on his wife’s prop- ~~? Siac aden lien fe 
4 : , : y revised monographs on S- 
1 Fer y. Baker introduced Knoph to °- hs ee de E 
oF 1 +47 <xr Paccsaei ck be Piannins redaera, Stale 
4.0) Bicber, a title searcher, .Wirifti~ a ge z Gift Tax”. A 
2.2 it developed Kgy3 Broad Street, ewark, wv... suede Gi; thie 
f MArket 2-3240 nena Oe as 
es DEPOSITION SUITE AVAILABLE 
1 Jn | 
/ 
A A A i 


met 
thai 


This Company operating throughout 


188 the State of New Jersey is engaged 
af exclusively in providing a real estate 
3110 title service. 

1:6 ; To attorneys it offers a prompt, 





4 competent and cooperative service 1p 











= Mi, ly micuel When Knoph de- Soar ae PERE 
44 | @anded it back, it was not forth- Appeilate Division 
: ning until some two montns Schedule 
er after complaint had been 


made to Surrogate Dutcher and The schedule of sittings of the 
investigation started. An exam- Appellate Division for the next 8 
ation of the papers, the testi- weeks is as follows: 

ny as to execution of the will January 7—Newark. 

d the conduct of parties January 14—Trenton. 
roughout shows convincingly January 21—Newark. 

that (1) respondents knew of the January 28—Ne k. 
infirmities of their client but February 4—Trenton. 
nevertheless pursued him week February 11—Ne wark. 
February 18—Newark. 





the 


war 


by week for their own advantage - 
(2) they realized that in draft- February 25—Trenton 





Revised, New and 
Amended Rules 


The new, amended and re- 
vised rules governing practice 
in all courts adopted by the 
Supreme Court on January 
lst, appear in a special section 
of the Law Journal beginning 
at page 9. This material is 
being reprinted in pamphlet 
form for the convenience of 
the bar and may be had on 
request for the nominal charge 
of $1.00, prepaid, to cover the 
printing and handling. 


mM: 


By NORMAN E. SCHLESI 


After a summer of confer- 
ences, the Revenue Act of 1951 
was submitted to Congress as the 
third round of revenue increases 
since the Korean War started. 
The publicity which this bill re- 
ceived through the press and 


the closing hours of the Con- 
gressional term. 

Little will be said here of the 
changes in tax rates other than 











- The New Law of | 
Involuntary Conversions 


By 
Harold Kamen 
William 
On October 31 








1, the Pres- 





ident signed Public Law 251 
which offers much needed ad- 
ditional tax re in the ad- 





ministrative provisions of Sec. 
112 (f) of the Internal Revenue 
Code covering invwluntary con- 


versions. 
The old law 
would be no rec iti 


t there 
of gain 








where monies received upon the 
involuntary conversion of prop- 
erty were reinve in property 
similar or relat service or 
use to the pr converted. 
This had the effect of postpon- 
ing the gain le appreci- 
ation of the p except as 


reinvested 
capital 


to the excess func 
thich were 








cain rates. 

Seciion 112 itained ade- 
quate tax rell most cases. 
However, where anticipatory 
replacement ‘ before 
the funds we ible, no de- 
ferment of tax 1 occur since 
the law require unds aris- 
ing out of tl version must 
be directly t1 to the new 

‘operty. a eating ine- 
auities were silt ms in which 


of the 


the taxpayer part 


inds to } indebtedness 
n the conv roperty. The 
funds unexpen for replace- 
nent, i.e., ts used for 


payment ndebtedness, 
were subject 


The 


oO! 


the 


new iminates 
requirement o the pro- 
ceeds. This rovision caused 
much grie yers since 





taxpayers’ 
frustrated 
See Con- 


circumstances 
control 


their good intentions 











tinental Re Co., + TEM 27; 
Kennebec Box & Lumber Co. 
Inc., 168F (2) G. 48: and Twin- 
boro Corp., 149 F (2) 574. 

Also require by the old law 
was the necessity of the funds 
being invested ‘“focthwith.” Cir- 
cumstances determined what 
constituted fortrnwith” and 


courts construed the term dif- 
ferently. See Buchardt, 32 BTA 
1272; Herder Hellfring, 106 F 
(2) 153; and ildbeck Corp. 36 
BTA 42. 

The old still obtains with 
respect t requirement that 
the newly acquired property be 
similar although an exact dupli- 
cation is not required. Loss upon 
an involunt conversion will 
still be recognized 

From the report of Committee 
on Ways and Means comes more 
specifically the reasons for en- 
actment: 





Cc 


o the 






(Continued on page 4, col. 4) 





NOTICE TO SUBSCRIBERS 


Continued increases in our production costs 
sary to increase the subscription 

price of the Law Journal effective January 1, 
1952 
The 
$7.50 





annual subscription price will now be 











that they are now the highest 


in the peace time history of the| 


country. Of great interest to law- 
yers will be the various techni- 
cal changes in the tax law, which 


will affect both the advance 
planning and the return filing 
for individuals, partnerships, 
corporations, and estates. This 
review of The Revenue Act of 


1951 will confine itself to a brief 
explanation of the salient fea- 
tures which may well confront 
lawyers in their daily practice. 
INDIVIDUALS 
si i new provisions affecting 


Alien Address Reports 
Are Due 


he 


Attorney General J. Howard 
McGrath today :eminded all 
aliens that they must submit 
current address resorts through 
any U.S. Post Office during the 
period January lst to 11th. in- 
clusive. 

Under the amended law any 
alien residing in the United 


States on January 1 1952, except 


one in an authorized temporary 
status, must notify the Commis- 
sioner of Immigration and Nat- 


uralization, Washineton,, D. C. 
of his current address within 


ten days thereafter and during 


the same period in EACH SUC- 
CEEDING YEAR. 

Areyle R. Mackey, Commis- 
sioner of Immigration and Nat- 


uralization stated that the Im- 


migration and Naturalization 
Service will make available 
forms for submitting the requir- 
ed reports at all Post Offices 


] 


throughout the continenta 
United States. Hawaii, Alaska, 
Puerto Rico, and Virein 
lands. The report is to be sub- 
mitted on Form I-53, which will 
be available to the public begin- 
ning January 1, 1952. Mr. Mack- 


he Is- 


ey also advised aliens that it is 
to their distinct «dvantage to 


notify the Immigration 
and Naturalization Service in 
Washingion. D. C. »f any change 
of address during the period be- 


promptly 


tween annual address reports. 
This will facilitate and greatly 
expedite the handling of all re- 
cords pertaining to aliens and 
their families. 

Mr. Mackey emphasized that 


the address report is an annual 
reauirement and not to be 
confused with alien registration. 
An alien residing in the United 
States on January 1 must make 
the address report each and 
every year, regardless of whether 
or not he previously registered 
as an alien or previously report- 
ed his address except: (1) Aliens 


1s 


temporarily admitted to the 
United States who have not 


overstayed their authorized per- 


iod of admission; (2) Students 
whose period of admission has 
not yet expired and who have 
not violated anv of the condi- 


tions of their admission. 
Mr. Mackey pointed out that 


failure to comply with the above | 
would subject aliens, upon con-} 
viction, to fines or imprisonment | 
|} or both. | 








radio, was accentuated by its 
temporary rejection in almost| 


The Revenue Act of 1951 


NGER* | 





individuals are »rincipally for 
|tax relief. Taxpayers who have 
reached 65 years of age, or whose 
spouse, with whom a joint re- 
turn is filed, is 65, will be able 
to take medical expense deduc- 
tions for their personal care or 
the care of their spouse without 
the limitation of 5% of adjusted 
gross income. The deductien to 
taxpayers generally is for ex- 
penses which exceed 5% of ad- 
justed gross income and not 
more than $1250 pcr exemption 
up to $5,000. Deductable medical 
expenses for the care of other 
dependents must meet the 5% 
test, as if under the prior law. 
Expenses for the care of the 
taxpayer or his spouse, if either 
is 65 or older cannot be measur- 
ed with expenses for dependents, 
when determining whether or not 
the 5% test is met. An alloca- 
tion of expenses will be neces- 
sary. Perhaps we should ask the 
doctor to itemize his bill. 

“Prior to the 195i Act, a tax- 
payer was often deprived of an 
allowable deduction because he 
had applied it incorrectly on 
his return. For example: X de- 
ducted traveling expenses which 
were not reimbursed by his em- 
ployer, to determine his adjusted 
gross income. He also elected to 
use the standard 10% deduction 
to determine taxabie net income. 


If an examining Interna] Rev- 
enue Agent disallowed the tra- 
vel expense as a factor in com- 
puting adjusted gross income, 


Sections 23 (aa) (3) (b) prevent- 
ed his transfering the valid de- 
duction to its appropriate place 
for determining taxable net in- 
come. This was bessuse X had 
irrevocably elected the standard 
deduction. 

This section has been amend- 
ed to permit a taxpayer to take 


and or reiect the standard de- 
duction at any time until the 
Statute of Limitaiions has run 


amendment 
after 


The 
beginning 
1949. 


has 


on the return 
affects years 
December 31, 

The Senate 
sible allowing 
dom from here-to-fore binding 
elections with respect to filing 
tax returns. No provision had ex- 


been respon- 


further free- 


for 


isted permitting a husband and 
wife who had filed individual 
returns to change their minds 


after March 15th and file a joint 
return. This post-filing election 


is now permitted, if (1) It is 
made within three years after 
the date when returns for that 
year were to be filed (March 
15th for calendar vear taxpay- 
ers): (2) No notice of deficiency 


o the taxpayer; 
as started 


has been mailed 
(3) Neither spouse h 


a suit for recovery of tax paid 
on the individual returns filed: 
(4) Neither spouse has entered 


into a closing agreement or com- 
promised a civil or criminal case 
with the Commissioner of Inter- 
nal Revenue; (5) There has been 
payment of all taxes previously 
assessed against each spouse for 
the taxable year through their 
separate returns or otherwise. 
This election is allowed for years 


beginning after December 31, 
1950. 
An apparent error that had 


existed since 1948 nas been cor- 
rected. An individual whose gross 
income exceeded $500 could not 
qualify as a dependent, although 
both the size of the exemption 
and the minimum income re- 
quiring the filing of a return 


iwas $600. A dependent may now 


receive a gross income up to $600 
before the exemption is lost to 





(Continued on paze 3, col. 1) 
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Held: While Baker did not 
actually draw the papers, it is 
clear that Knopn looked pri- 


marily to him, that he arranged 
for them, and that he participat- 





|profession but to safeguard the 
public from the disastrous re- 
sults that are bound to flow from 
the activities of untrained and 
incompetent individuals, assum- 
ing to practice a learned profes- 
sion which entails years of prepa- 


ed in their execution and the ration and without being bound 

— leading to their final by the high standards of pro- 

It is generally conceded ino ages — _ — tae 

thoughout the country, and has pare on members * ime mee 

been held by our former Su- a pace a, eeealggion = 

preme Court and Chan cery — engi -~ ee pet ccesta 

Court, without quvestion, that mot does RS. 2:111-1 igor 

inating the unauthorized prac- 

8 steed “ -ibegren laymen tice of the law as a misdemean- 

arcticing law is Innere : + nt it 

it the court's power to control|° ™ any way interfere with 

admissions to the Bar and to Ho aggre ~_ siege anon sige 

discipline members of the Bar. (7° sigh inaaed pie punish for 

“These powers would be mean- Cone ncaa ow of nts 

ingless and futile if -laymen conduct. Laymen may be punish - 

might practice law with impug- ste — Pag city 2 x terug ah 

nity. The damage which would conared eee poate rei 

overtake the public from per-| (ma praeeengs, Be Sagoo 

aa : ; " lawyers may be disciplined for 

mtiting such unauthorized prac- ate whieh are evimes. Penal 

tice of the law is strikingly il- - < a HERO Sania rs ye ate 

lustrated in the present case.|t@tutes are in ald of and no 

The reason for prohibiting the pg ne asap a Bice 
unnnlnorized practice of the law." 5... 4:.. ...4:.. 6 lau, 
by laymen is not to aid the legal "Sate ne penance St Sey. 

Oia ce & It is not necessary that a per- 

|son be engaged in a “course of 

| conduct” over a period of time 

jin order to be engaged in the 

|practice of law. Such a test 

|would be absurd. A single act, 

isuch as preparation of a will, 

.| may in appropriate circum- 

| stances constitute the practice 

|of law. “There is no sound reason 

|why the doing of a single act 
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calling for the skills and learn- 
ing of an attorney does not con- 
stitute the practice of law just as 
most certainly the performance 
of a single operation by a sur- 
geon constitutes the practice of 
medicine. The amateur at law is 
as dangerous to the community 
as an amateur surgeon would 
be.” 

Bieber’s other points are not 
well taken. The receipt of a fee 
is not necessary to constitute 
conduct the practice of law, and 
here, respondents did actually 
expect ultimate compensation in 
a form other than cash. The 
purpose of regulating the prac- 
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tice of law is not so much to 


protect the public from paying Ins 3 
fees to unqualified persons as nsurance; 
ee = NEW YORK (ACCN) — Com- 
oe oO liexpert iega pulsory periodic inspection of 


motor vehicles and periodic re- 
examination of drivers were 
among a number of recommen- 
dations made by the Assn. of 
Casualty and Surety Companies 


The right of a person to re- 
present himself in all legal mat- 
ters is not here involved. Re- 
spondents were not represent- 


ing themselves in drawing the in a statement expressing its 
papers. They were acting f0Fr «qerermined opposition” to com- 
Knoph pulsory motorists’ liability insur- 
As to the reaigaes n that the ance. 
actS wer not unauthorized The statement was released 
practice since not committed in following a comprehensive stuc 
a court proceedinz, the answer of “sound and effective means 
has already been given in Stack of correcting economic hard- 
v. P. G. Garage, that it is the ships resulting from motor ve- 
character of the acts perform- hicle accidents. 
ed and not the place where they Although New York state was 
are done that is decisive in de- chosen as the basis for the study, 
termining what is the practice the association declared that its 
of law. fight against compulsory insur- 
Respondents assert that since ance will be carried to any other 
he prese niment do es not charge state where the issue becomes 
the with frauc the court acute. 
aan not consider this aspect. As an alternative to compul- 
Here, as in all cases where the sory insurance, the association 
court is called on to mete out/contended that the problem of 
punishment, the court is bound) unindemnified victims of traffic 
to consider all the facts bearing accidents would be solved more 
on the offense. promptly, permanently and ef- 
“While the inherent power of fectively if the following steps 
the judiciary to punish for con- Were taken: 
tempt is a necessary one, it is 1—More vigorous enforcement 
also one that will not need to| Of speed and other traffic laws 
be exercised frequently”. The/ on both urban and rural high- 
conduct here however is a flag-| Ways and the employment of ad- 
rant disregard of the jurisdiction | ditional manpower and facilities 
of this court. Respondents are|tO assure such enforcement. 


adjudged in contempt and fined 
$250 each. 

Case J. 
while the 


any part or snare of my estate” 
Neither spouse, however, express- 
lv provided for the contingency 
of being predeceased by the other. 
Mrs. Russell predeceased her hus- 
band and he took under her will. 
He died May 11, 1948, and the 
controversy here is whether he 
died testate or intestate. 

The appeal is by the defendant 
from a judgment obtained by 
plaintiff in the Chancery Divi- 
sion upon a finding that, having 
failed expressly to provide in the 
will for the contingency which 
happened. the decedent died in- 
testate so that his estate passes 
under the intestacy statutes in 
equal parts to all three surviving 


dissenting holds that 
court has the power 
to punish unlawful practice of 
the law by contempt it should 
not be exercised except in a clear 
and extreme case: that respon- 
dents are not charged with and 
should not here be tried for 
fraud, as is done by the major- 
itv: that the case stripped of 
the fraud question, is not 
clear and extreme to justify 
the courts exercise of its power: 
that the remedies by regular 
criminal proceedings with the 
constitutional and !egal protec- 
tions thereto pertaining are ade- 
quate and should be allowed to 


sO 


as 


|respondents, and that the pro- children. The argument for re- 
ceedings should be dismissed versal is that he died testate as 
with a direction to place the, the will. read in its entirety, 
matter in the channels of the plainly and clearly shows that 


Mr. Russell must necessarily have 
meant that in the contingency 
which occurred James Raymond 
and Alice were to take his estate 
to the exclusion of William Nor- 
man, and that, there being no 
words expressly alluding to that 
contingency, the court is to cure 
the defect by implication and 
thus to mould testator’s language 
sO as to carry into effect the in- 
tention that he had, on the whole 


criminal law. 

Justice Oliphant voted to find 
Bieber guilty and Baker not 
jetty. 


Ww mus — The onsint will supply 
words by implication necessary 
to fulfill the intention and pur- 
pose manifested by the express 
lanzuage of the entire will. 

Words providing for contin- 


5 


gency of primary beneficiary 
predeceasing testator supplied will, sufficiently declared. The 
here where obvious intent as to words sought to be added are 


ultimate or alternative bene- 


“or should my said wife prea>NEYs 


Casualty Companies Oppose Compulsory Auto 
List Steps to Solve Indemnity Problem: 


2—Adoption of driver edu 
e 


tion as a regular part of the 
riculums of all public, 
and private high schools in 


state, New York at present bein; 


Substantially below the nati 


Students receiving such inst 
tion. 

3—Denial of 
ts and highways 


the use of 


ctee 


£ 








sufficient personnel in 
state bureau of motor vehic 


to permit periodic 
tion of all licensed 
motor vehicles. 
4--Enactment of a law 
ing periodic inspection 
registered motor vehicles, 
assuring that all cars using 
streets and highways are in 
operating condition a 


of 





parochi 


+ © 


On: 
average in the number of eligi! 
ie 


ment that already exists in ne 


the other 
of 


ly one-third of 
d5—Enactment 


ments as are necessary 


strengthen New York’s motor ° 


hicle safety responsibility 


including an improved provisi 


state 
such amer 


for reciprocal arrangements wit 


the 35 other states, having 
type of statute, anc 
control over transferring 
istration of a car following 
accident. 


+ 


to unqual! 
i drivers and the employme: 


re-examlna 
operators 


requir 


requis 


bod 


more str 
the r 





by implication where the 


actually employed most 


taken would not express, or wou! 


wort 
liters 


@al. 


not sufficiently express, the plai 


meaning of the _ writer; 


where, 
meaning, something must be 


from what is set down. 


a 


a. 
in order to bring out t} 


un 
derstood beyond or even differer. 


may not give effect to a suppo: 


intention of a_ testator 


finds no expression in a will; t 


a court may give effect to an 


whic 


A cour 


res 


tention or purpose, indicated 
implication, where the exp 
language of the entire will mani 
fests such an intention or p 
pose. 

The rule, first laid down 


years ago is: 


“With regard to that Expre 
sion ‘necessary implication,’ * 
in construing a Will Conjectu 
must not be taken for Implic: 


but 
not 


tion: 
means, 


Intention, that 
contrary to that, 


natural Necessi 
but so strong a Probability of 
an Intention 
which is in 


of 


7 


necessary Implication 


ty 


‘ 


puted to the Testator, cannot 


be supposed.” 


The court concludes 


that thi 


is a case for judicial implicatio: 


to fulfill 


clearly and indubitably reveale 
upon the face of the will, and | 


being also clear what are 
words which the testator 
omitted, those words, to wit, 


t 


ha 


~id wife should predece: 


209 6 


A 


the testamentary pl2: 


a ¢ 


ficiaries was clear. cease me”. ‘liad 
Digested from an opinion by Held: The lot NEW "RULES ON COUNSEL LOR 
Brennan, J.A.D.. rendered Dec | — _ QUALIFICATIONS 
19, 1951. Appellate Div. Russell NO'BY JUDGES GOVERNMENTAL SERVICES 
Vv Russell. For respondent —_. 449 eben ee es sHTS 
Carl Kisselman (Henry S. Ross, -yE A REMINDER . ; 
atty). For appellant — Louis B.y THE RULES 1 to 11 OF THE MODEL CODE OF EVIDENCE 
LeDuc ‘Josiah E. Du Bois. atty).N BAR RUL le : to 234 OF THE MODEL CODE OF 
James Russell and Alice Meig- . sa, BBO VIDENCE 
han Russell, his wife. died tenvo Im- THE RUTGERS PROFESSORS AND THE PRIVILEGE 
months apart each leaving a wil! 125 AGAINST SELF-INCRIMINATION ............... 
executed in 1929, which named 152 ee SELF EMPLOYED LAWYERS . oe 
the other sole beneficiary and ex-; LEVEI ‘AISAL OF JUSTICE AT THE TRIAL 
ecutor and also provided that in}... 209 «THE SH AMMAS  cevk sence eat 
the event both should die “at or’, SOME BY-PRODUCTS OF OUR DEFENSE Gain 
about the same time”, the prop-» 101 OOMNROMES MI ance ie 8! oe ga er ee 
erty should pass in equal shares | SOUWEDEMt ENE oo. soe ie cw cwid nce rower 
to their son, the defendant, James|.: : 129 THE SUMMERTIME APPELLATE DIVISION ......... 
Raymond Russell, and then | ROK- an TRUST OF PUBLIC OFFICE ... 2.2... .2000 0645s. 
daughter, Alice N. R. Tollefson, | #-8” =e VERSUS LAY OPINION AND EXPERT 



























“being small recompense for their 
kindness and devotion to us”, and ABSTRACTS or proceedings in 
that their third child, plaintiff, Courts 
William Norman Russell. “who “ERTIFICATES of regularity 
has been a very ungrateful and ; standing. 
undutiful son” “shall not receive -EARCHES in Superior Court of 
Courts. 
(NFCRMATION and forms tn 
Trenton. 
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The Revenue 


Continued from page 1) 


their parents during the 


mer can stay on the job a 


nger. 





ae SALE OF RESIDENCE 
eee Lawyers will undoubtedly be 
oi fronted with new Section 
Ne m) of the Internal Revenue 
- which permits gain on the 
qu; 








—_a eS ee Pe nD hm mR eh be em en 


i 


djusted basis. 
iber of 


ew 


of a taxpayer's residence to 


ax-free under certain cir- 
nstances. This section of the 


is long and wordy, attempt- 
cover all possible problems 
g in this kind of transac- 
If an old residence is sold 
profit and all the proceeds 
ssentially, used to purchase 
principal residence, no 
will be recognized on the 
the old vesidence. The 

of gain will be subtract- 
rom the purchase price of 
w residence to determine 
There are a 
exceptions to this 
al rule. The most important 








hich will be discussed brief- 


residence must be pur- 
i within one vear prior 1 
year following the sa!'e of 
id residence. If the 
of the old residence is 
than the rurchase price 
new one, any profit 
ile of the old 
be recognized 
t by which 
Id exceeds the purchée 


+ 








se 7) 


resiaence 
to tne 


tne saie price 








f the new. For example 
1ed a house which cost 

in 1938. He lias mad 
nents during the 


April 











$8.000. On 3 
ells this house for $2: 
r the prior law he yuld 
had a taxable p f $10.- 
A buys an new house 
15, 1952 for $22,000. Had he 
$25,000, none of the $10,- 
cain on the sale wo be 
onized. However, Dy ~ 





ng only $22.000 in nev 
$3.000 of the $10,000 pro- 
ecomes taxabie. The cost 
of the new house will be 
ed to $15,000 “y tne 3$% 
h was not recognized 
A decides to 
instead of buvi 
1ave 18 months instead of 








nths following the date on 
he sold the old resic € 
he must wse the é 
The word “se” is eSs- 

ith respect to the purch 

the construction of a new 


nee. If the new house is 
principal use before the 
18 month periods end, t 





Act of 1951 


gain on the sale of the old house 
becomes recognized. If construc- 
tion will not be finished before 
18 months following the sale, it 
may be advantageous to estab- 
lish residence in the unfinish- 
ed house. Whether or not the 
house was in principal use will 
become a question of fact for lit- 
igation. The Section allows the 
taxpayer to rent his new resi- 
dence in the event he purchases 
it before selling his old one, but 
he must use his new house with- 
12 months following the sale. 
If the old residence is used 
partly for business, any gain on 
its sale must be apportioned. The 





ee 
ai 


part representing the sale of 
business property is recognized 
gain. This situation will arise 


when a doctor maintains his 
office in the same building with 
his home at the time of selling. 
Correspondingly, to test wheth- 


er or not the entire proceeds 
are reinvested in a new resi- 
dence, if a new house is used 


partly for business, gain will be 
recognized as to that portion not 
reinvested in a residence. 
Stock in a cooperative apart- 
ment corporation will be treat- 
d as the equivalent of a resi- 


ce, if the apartment is oc- 
ied by the taxpayer. 


GAINS AND LOSSES 
received 
from all 


CAPITAL 
Capital gains have 
prominent attention 
vho are concerned with income 
taxation. The wid: spread be- 
X the capital gain rates and 
1er normal and surtax rates 
often applicable to both individ- 
ils and corporations has al- 
vays caused a constant struggle 
ith the Bureau of Internal Rev- 
he capital gains treat- 


dle transactions 


tween 





e over tf 





of 

It had been possible to off-set 
an individual’s long term capital 
of which 50% were 
to tax, wl short term 
losses which are deduct- 








ible in full. $100 cf short term 
oss could wipe out $200 of long 
erm gain. This condition creat- 
ed le activitv at the 
ond sar among traders 
stock markets. Where port- 
included securities at both 





well as long 


8 term losses as 
term gains, selling cut was ac- 
ymplished to increase the tax 


Dase. 
The 


prevents 


amended Section 117 (b) 
this uver., but in 
xchange offers the taxpayers 
new advantazes. Here-to- 
f if 50% of net long term 
eapital gains exceeded 100% oi 
] capital that 


mane 





me 


far 
yre 





losses, 


snort term 








ROBERTS, WALSH & COMPANY 
Certified Shorthand and Stenotype Reporters 
Announces that it has moved to larger offices 
in the Griffith Building, 

605 Broad Street, Newark, New Jersey 
MArket 2-3240 
DEPOSITION SUITE AVAILABLE 
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This Company operating throughout 
exclusively in providing a real estate 
competent and cooperative service in 
examining, insuring and closing titles. 


Largest Title Plants in the State 


NEW JERSEY REALTY 
TITLE INSURANCE CO. 


11 SO. CHANCERY LANE, TRENTON 
32 CHURCH STREET, MONTCLAIR 





Jersey is engaged 


offers a prompt, 
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amount was included in gross 
income. It will be remembered 
that long term capital gains or 
losses arise when the property 
is held for more than 6 months. 
The Tax Court recently advised 
that the first day for computing 


this 6 months is the day fol- 
lowing the date of acquisition. 
Hereafter, the full net long 


term capital gain will be includ- 
ed in gross in The full 
short term capital if any, 
will be deducted from gross in- 
come in computing net income. 
Then 50% of the amount by 
which the long term capital gain 
exceeds the short term capital 
loss will be used to reduce gross 
income. 

This method of treating capi- 
tal gains and losses will achieve 
a lower tax in cases where long 
term capital losses exceed short 
term capital gains and will also 
permit larger capital loss carry- 
overs than previous!y permitted. 


coine 


10SS, 








In cases where the long term 
capital gains are greater than 
the short term losses, the new 


method will cause higher tax 


than under the former law. In- 
dividuals who avail themselves 
of the alternati method of 


on capital 
to an effec- 
1 of the pre- 


calculating the tax 
gains will be sut 
tive 26% rate i 
vious 25% rate 


NET OPERATING LOSS 
The Revenue of 1950, 
changed the operating loss 
carry-back provisions. Previous- 


ly the law allowe carry-backs 
for two years carry-over 
for two succes vears. This 
meant that net operating losses 
of an individual cr a corpora- 
tion could be ised, if large 
enough, to off-set the income of 
the first and preceeding 
year; thereby owing a tax 
refund. Any ex loss could be 
carried ove! succeeding 


years as dedu from gross 








ee cas fan waave MAW, enacted in 1947, has been 
ens rr eats 1 Rei under fire since early in 1951 
SMa ee ; ; ae a when the U.S. Supreme Court 
ase gait . eee ee invalidated a somewhat similar 
ee eg Wisconsin statute. Thereafter 
1951 ? ee ee i dieaialoas Taylor ruled that members of the 
bigs ytagcn a aos ~~ mediation board set up to ad- 
Gnene Provenons ne years vy inister the act couldn’t be paid 
1948 and 1949 1 permit icsses . 
for those yea o be carried- The excess profits tax law is 
for three eding years. jighly complex and _ technical. 
operat ses for the [here are amendments to pro- 
purpose yf backs andyjide some relief for new cor- 
carry-overs by eitherorations, growth corporations 
individual porations Mayand others. Although the pos- 


} 


id 
not include from 


storm, shipwreck, or other 

alty, or 

classes of } f had 
includible i et operating 
loss. 


FAMILY PARTNERSHIPS 
which 


The confuse ndition 
prevailed in one of the most liti- 
gated areas of the tax law has 
been appreciably cleared by the 
new Act. The Supreme Court had 
set at rest the mistaken belief 
that “vital or “original 
capital” were the tests to be 


ascertaining the 
partnership inter- 
est. By its decision in Commis- 
sioner v. Culbertson. the Court 
enunciated tl rue test of part- 
nership as intention to join 
together in good faith to conduct 


applied wh 
existence of 





a business. Th lower courts 
found great difficulty in apply- 
ing of part- 





this test to 

nership interests ircm one fam- 
ily member to anoiher where the 
donee perforn services for 
the partnership. Te correct the 
many mistaken thecries advanc- 
ed in an ab of recent 





ns no 


indance 





191 has been 


cases, IRC Section 
enacted and IRC Section 3797, 
| amended. 


provided that a per- 
‘ognized as a part- 


It is now 
son shall be re 
(Continued on page 5, Col. 1) 
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SETS BOOKS REBOUND 


Clark Boardman Co., Ltd. 


11 Park Place, New York, N. Y. 








Asks Rehearing on Missouri Utility Anti-Strike Law 


Atty.. Gen. Contends Court 
‘Overlooked’ Arguments 


JEFFERSON CITY (ACCN)— 
Missouri’s Supreme court was 
asked by state Atty. Gen. J. E. 
Taylor to reconsider its recent 
decision upkelding the consti- 
tutionality of some sections of 
the state’s public utility anti- 
strike law, Known as the King- 
Thompson act. 


The high state court upheld 
the validity of the mediation, 
conciliation and arbitration pro- 
visions of the law, but declined 
to rule on the strike, seizure and 
penalty provisions. 

In his request for reconsidera- 
tion, Taylor contended that the 
court should “give its opinion 
upon the constitutionality of 
each and every provision of the 
King-Thompson act.” 


The attorney general said that 
his own original opinion that 
the act was unconstitutional be- 
cause it violated some provisions 
of the state and federal con- 
stitutions still held as far as he 
was concerned. 

“The opinion,” he said, “was 
based largely upon the uncon- 
stitutionality of the anti-strike, 
seizure and penalty provisions of 
the act. Nothing was said 
by this court to change the at- 
torney general’s opinion on 
these sections. 


“Unless this or some other 
court rules to the contrary he 
(the attorney general) will re- 
affirm his honest opinion that 
the provisions concerning 
contractural obligations, seizure 
and the prohibition of strikes 
and lockouts are unconstitution- 
al and invalid.” 

Missouri’s utility anti-strike 





fire.sible impact of the Excess Pro- 
Casu- fits Tax is vital to tax planning, 
fron heft.” These for many business enterprises, a 
beendiscussion of these amendments 





because the act was unconstitu- 
tional. 

The state Supreme Court sub- 
sequently held that the sections 
concerning the board were con- 
stitutional and that the salaries 
of the board’s meinbers should 
be paid by the state. 

Taylor’s motion for rehearing 
contended that the state Su- 
preme Court had “overlooked” 
arguments by the attorney gen- 


eral in six different instances. 
Announcement 


Wharton, Hall & Stewart an- 
nounce that Joseph Halpern has 
become a member of the firm 
and the name of the firm is 
changed to Wharton, Hall, Stew- 
art & Halpern with offices at 
50 W. Main St., Somerville. 

John W. Fritz formerly associ- 
ated with Cox & Walburg of 
Newark will now be associated 
with the new firm. 
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The Medel Cede of Evidence 
The substantial progress tow ard simplific ation and moderniza- 
tion of our rules of practice and procedure through rules of court 
and statutory writers invites attention to the need for comparable 
progress in the matter of evidence. 


The law of evidence in New Jersey, as in most of the states, is 
a conglomeration of common law and statute. In New Jersey, com- 
mon law governs the bulk of the subject. There is a sprinkling of 
statutory matter confined mostly to matters of authentication of 


The 


lo- 


documents and records, privileges of witnesses, and the like. 
common law rules of evidence date back hundreds of years in Ang 
American jurisprudence and represent, to a considerable degree, 


outmoded concepts as to how to accommodate the juridical neces- | 


sity for adducing all available relevant evidentiary data with 


countervailing considerations based upon archaic views of psy- 
chology and of social and public policy. 
In 1939 the American Law Institute undertook an intensive 


study of the rules of evidence, as variously applied in this country, 
with a view toward formulating a rational code of evidence cal- 
culated to meet present day concepts of efficient administratiorx 
of a trial of disputed facts. The aim was to study the extent to 
which obstruction of the prompt and efficient investigation and 
determination of disputes in trials has been caused by antique ex- 
clusionary rules and to formulate a definite code designed to elim- 
inate such obstructions without violating social and policy 
erations deemed valid at the present day. This work culminated 
in the promulgation of the Model Code of Evidence by the Institute 
in 1942. The Code was the work of many minds, including all of 
the outstanding scholars of the subject and such judges as Learned 


consid- 


Hand and Augustus N. Hand of the United States Circuit Court of 
Appeals, among others. It was the product of intensive research 
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a 
| rove ° 


ing discussion and thought as tO Whether the cue. either in its 
entirety, or subject to such modification as may be deemed ad- 
visable, may be made the law of New Jersey. 

The general philosophy running through the Code seems to 


be founded upon two primary objectives. The first is to expose to 
rational analysis the purported basis, whether in psychology, social 
policy, or otherwise, for any exclusionary rule which bars the in- 
troduction of logically probative data. and to discard rules either 
of admission or exclusion, which do not sciniers justified in the 
light of modern experience. The second is to devolve a greater than 


G 


customary degree of discretion upon the trial judge in assisting the 
progress of the trial to an expeditious and just result. 

Examples of the first stated objective are Rules 101 and 106 
Under Rule 101 there is eliminated the general disqualification un- 


to trans- 
Extended 
he Council 


der present day statutes of interested persons as witnesses 
actions with a decedent in actions against his estate. 
study of the general rule convinced the Committee and t 


of the Institute that as great injustice is done to living claimants 
against the estate of decedents by retaining the exclusion as was 
likely to be sustained by such estates by abolishing the rule of 
exclusion. Rule 106 bars evidence of conviction of a crime not in- 


the credi 
that a 


cereal 


aring upon 


premise 


volving dishonesty false statements as be 
bility of an accused. This is based upon the sound 
prior conviction of crime does not necessarily bear 
bility of a witness. 

Examples of the second objective, i.e., 
influence of the trial judge, are Rules 8 and 303. By mus e 
may comment on the weight of the evidence and t 
the witnesses. By Rules 303 he is authorized to exc lude acees se 
admissible evidence if he finds that its probative value is outweighed 
by the risk that its admission will necessitate undue consumption 
of time, or create substantial danger of undue prejudice or confu- 
sion, unfairly surprise a party who has no reasonable ground 
to anticipate the evidence. Both of these rules temper the effect 
of all of the other rules in the Code under which prevailing exclu- 


or 


upon the - 
the strengthening of the 
S the paree 


Oo 


or 


sionary bars of relevant data are lifted. The combined objective 
of the rules is to secure the production of as much light the 
he particular controversy as is reasonably possible. but 


subject of t 
at the same time, 
proceedings in the 
of proofs erimnitted. 


contro! of the 
wide latit 


to invest sufficient power over and 
rial judge to prevent abdus¢ th 


the 


Siew of the Bar 


COMMENT AND CRITICISM 
INVITED 





Editor, 
New Jerse y ; Law 
“The Adequate Aw 
by Melvin M. Belli, Esq., 
in your December 20, 
is an outstanding legal 
and in my opinion should be com- 
pulsory reading for every mem- 
ber of the bench and bar. 
Edwin Segal 


Journal 
ara”’ 


1951 


Editor 
Allow me t 
your editorial: 


o file a dissent in re 
“Freedom From 
Abuse’. You appear to hold that 
when fallible man <ons the black 
robe affixes “Judge” before 
his name, he becomes something 


ana 


of an untouchable. In the 19th 
century, de Tocqueville noted 
with astonishment that there 
indeed was an aristocracy in 
America the judiciary. How- 
ever, I am afraid that the idea 
that a judge was either an aris- 
tocrat or an untouchable has 
never commended itself to the 
public. “Call a man a judge” 
stated Epictetus in ancient 
Greece, “it will n necessarily 
serve to make him one”. It is a 
title and honor to be earned, 
each man for himself. 

The word “abuse” in your title 
define to mean strong, or harsh 
criticism. Your assault upon 
Prof. Rodell, of Yale, ‘professors 


fair game, I presume), par- 
approach of the in- 
whose con- 


being 
takes of the 


prosecutor 


dic nt 
Qa1enan 








duct is questioned. He looks to- 
ward indicting his critic rather 
than the true male factor. Jere- 
my Bentham who, as he himself 
stated, “became a iawyer by re- 
pulsion” order to topple a 
myth of considerable eminence 
in Mr. Justice Blackstone, aided 
he develop) it of the law 
thereby. Me like Rodell, and 
Ernst and Hays are likewise de- 
molishing myths in cur own day, 
not respect for the judicial pro- 
cess, aS you argue. If there be 
decay there, we must look within 
the structure itself 

Can honest men dispute that 
most judges in the United States 
today owe their position to 
knowing the boss, rather than 
the law? Can it be disputed that 
these same bosses lift men to 
hich office with the utmost ar- 
rogance and contempt for all 


the form of democratic pro- 
? “I will make you mayor,” 
make you lator”, “I will 
you says the boss. 


but 
cesses 
I will 
make 


se 


a judge,” 


Specifically Is there any 
doubt that every appointment 
made by Pres. Truman to the Su- 


Court 


political one? 


has teen purely a 
Not one was a dis- 


preme 















tinguished lawyer cr lower court 
judge. And where was the voice 
of critism when these deeds were 
being done? The leaders of the 
bar who had bitterly opposed a 
Brandeis. but had favored a 
Frank Hague. Jr. for the Court 
of Errors & Appeals as “another 
Marshall” were Silent. “Scold!” 
you term Prof. Rodell? What we 
need is a scourge! 

Whom shall we debar from 
vigerous criticism? The press? 
This may not sit 211. The pub- 
lic? What are the rts for but 
to serve human needs? The bar 
Who knows better the deficien- 
cies of the benc The judges 
themselves? Have they not been 
on occasion the most malevolent 





of critics of other judges? Where 





written 
published 
issue 
treatise 


Involuntary Conversions 


(Continued from page 1) 





“The prompt enactment of the pe recognized if property, a: 


Under the existing law whic 
remains unchanged, no gain w 


~ 1S ace ase in view of ~ result of its destruction, the! 
va Y ‘ad . . e258 
arge number of acquisitions OF seizure, requisition, condemn: 
property by the Federal Govern- tion or theft or imminen: 
paca in a the de- thereof. is compulsory conver-¢ 
nN cRP Y P > y = ~ - . . 
ense program. Delay 1S sOme- and if the proceeds are reinves: 
times now encountered in the oq as mentioned heretofore. 
acquisition of land for defense geetion 112 (f) is amende 


purposes since taxpDayers are re- 
luctant view of the existing 
provisions of Sec. 112 ‘f) to ac- 
quire and move to replacement 
property prior to the receipt of 


into three paragraphs, the fi: 
of which continues to allow n 
recognition of gains in 
where converted property is 
changed for like property. 


in 


the proceeds from the converted og, ‘aph Two provides ‘hat the 
property. The enactment of the jaw snajj apply to sit uations we 
bill will not only provide appro- past a of the conver 

riate relief ¢ taxpavers 1 Ke 3 The - 
priate reliet to taxpayers WHO property occurred prior to Jé: 
promptly require replacement be- yary 1° 1951. even though 
fore receipt of the proceeds gain was received after the vea 
from the converted property, but 1959 : 
will also facilitate acquisition of ? 

; : é Paragraph Three states t 

le 7 neede Yn -onnectior wit >t ara Slates di 
land needed in connection with where property is converted 








Pare 


cas 


AI tromnel@PCePpoctverasdguconrens 


A®Utetsoguaa 


anes areerhtronore 


defense property. ter December 31, 1950, it is sx: 
ficient to defer gain if taxpav: 
For example: Pres. Truman reinvests in similar property 
appointed Tom C. Clark a Su- related service or use or p 
preme Court justice. Joseph Al- chases stock in the acquisit 
sop. in the New York Herald- of control of a corporation ov: 
Tribune, described Clark as “an ing such a property. No lon 
oil lobbyist who became one of need the converted funds 
the most inefficient Attorney directly traced into the replace 
Generals in the history of the ment property. The replacem:: 
department.” What then were must be made within a per 
his qualifications for the bench? not exceeding one year after t 
Robert S. Allen, another news- close of the first taxable yea 
paper writer puts it this way: in which any part of the gai 
ruran wanted ‘Bill’ Boyle, a on the conversion is realized « 
former Kansas Citv side-kick as at the close of such later d 
Democratic National Chairman, as the Secretary of the Treasu: 
a job then held by Howard Mc- may prescribe by regulations 
Grath. He therefore had to kick bond to protect the governme: 
McGrath upstairs into the Attor- may be required by the Secve 
ney Generalship. The vacancy tary. 
was created by making Clark a Anticipatory replacements 2: 
Supreme Court Justice. That permissible provided that th 
Clark was totally unqualified is taxoayer owns the replaceme: 
doubtless an irrelevant observa- at the time of the dispositi 
tion.” of the old property. The basi 
Shall we be sile:t about such of the property as per Secti 
things, or treat them delicately? 113(a) is determined by refer: 
Is it not idle, therefore, to as- ence to the unadjusted basis 
sume as you do that life-tenure the converted property decreas 
can lend any appreciable dignity ed by taxable monies receiv 
to the judicial process, when and increased or decreased 
political qualifications are para- the recognized loss. The beneti: 
mount in the selection of judges? Of Section 112 (f) (3) are electiy 
A stream can rise no higher than Which election shall be mac 
its source. we know. but for solid Pursuant to rules and regu: 
rebuttal I offer the testimony of tions promulgated by the rind 
Tom Prendergast, surely an em- missioner of Internal Revenu 
inent authority: “If a candidate Deficiencies which arise as 
hasn't got sense enough to see result of the election to defe 
who helped him win . and the gain may be assessed by th 
recognize that man and _ his Commissioner within three yea! 
friends. there is 19 use asking after the Secretary is notified 
favors from that candidate in the taxpayer of the replacemen 


of the converted 
an intention not 


“Boss — tty or 


advance.” (Ralph Coghlin: 
to repl — Th 


Prendergast”’). 








no 


te 


ine 


For years. in New Jersey, the extends the waiver of t sté 
wellsprings of justice were pol- ute as to limitations of. oe ic 
luted. The severe criticism which 272 (f) of the Code, 
resulted surely had a large share The new law is effective wi 
in bringing into being our new respect to taxable years begi 
Constitution and judicial setup. ning after December 31, 1950, es 

ut the ideal state has hardly cept where gain upon the dis s- 
been reached. as indicated by position of the property we a 
that recent occurrence in one realized after December 31, 19% 
county wh all the judges sat then in such cases the new 1é' 
on t dais at a dinner where will be applicable to taxab: 
an indicted Prosecutor was years ending prior to January 
roundly cheered. Truthful critic- 1951. 
ism never hurt the general wel- (Conclusion: The changes ma 
fare, no matter how harsh. in the law of involuntary co 

The lowliest judze has means yersion will do much to dis 
of enforcing silence with respect the uncertainty heretofore pres: 
to his conduct which not even @ ent in the decisions of profes 
Governor nor a President has. sional tax advisors when co. 
It would be singularly inappro- fronted with the tax conseque” 
priate, therefore, and particular- ees of involuntary conversicr 





ly in an age which is witnessing procedure 
for the first time men being im- 1 obviate un 
prisoned in America for political and assur 
heresy, to attempt to silence nee as 

critics of the bench. -possibilitie 


is no appeal 
S. Supreme Court 


Remember: there 

from U. 

except to God. 
Yours very 


Alt elites enact 
public 
ied a much 
administr 





notice. 


with little 


the 
has rectifi needed a 
ficiency in 





truly, 


ic 


the ler 


tive proc?- 


yuld you draw the line? J. L. BERNSTEIN dure. 
We are not to be understood as proposing that the Model Code or ai 
of Evidence should necessarily be adopted in New Jersey as an en- Announcements 
tirety. Our own local conceptions of sound policy and judicial ad- os 
ninistration may Warrant modification or rejection of some of Leonard D. Ronco announc:?: 
he provisions or the retention of some of our present statutory the opening of his law office 


rovisions, particularly such as concern privilege. We do 
of the Code as a whole and serious thought 
authorities as 


searching appraisal 
part of the appropriate 
adopting a complete 


» +} 
cn the 
rj 


principle, 
It is hoped t 


f 


hat the columns to follow will be helpful in that regard. 


advocate 222 Washington Ave., Belleville 
William L. Brach 

the removal of his offices 

Broad Street, Newark. 


to the wisdom, in 


revision of our rules of evidence. to 7 


announce: 
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; 
fore. @.. be made according to the REORGANIZATION transactions: (1) Split-ups—A 
amen a | ership agreement and the Corporations have received Corp. transfers one part of its 
the fir oe share will be taxed -- fewer favors under the new Act, assets to B Corp. and the re- 
low nor & rovided two limitations = han accorded individuals. The maining part to C Corp. in ex- 
in case#* we @) Reasonable pagina echnical changes in the law change for the stock of the two 
ty is exf tion for services periormed ,cqominantly tend toward transferee corp ns. A Corp. 
ty. Pa: Bb Goner must be 7 sah Abe closing. liquidates by distributing and 
ht the 3, Se donee is -naigpeetoer a Fragmentation of corporations C stock to the A stockholders. 
an we: al Of eee be be qistrl0Ut- had been one of the plans often This plan can be tax free. (2) 
onver-« @ ne donee er 4 & pert ised to spread earnings among Split-offs—A C nsfers 
to Jer tenga nee} 1 propor’ more than one controlled com- part of its assets to newly form- 
ough ti piggy en No Ppa pany, to obtain exemptions from ed B Corp. B st *k is first issued 
the yea 8 Peete PEI wee surtax. A corporation which to A Corp. which mn ex- 
: pie Tie Phlleoigael ~ could spread its operations could changes it with A stockholders 
ites tl! a | ae shiek: Win-can.|2eee itself of n t only two or for part of their stock. This has 
erted it per Reaves tn the 1 tal mort sSurtax es, but been | held a xabl ransaction. 
it is sui eye ope ° more than one $25,000 minimum (3) Spin-Offs—The transaction 
taxpa | Liehl . eeee excess profits tax credit. It is is distinguished 1 the split- 
operty ¢ rts _— - have ‘O @e- now provided that, }f on or after off only in that A stockholders 
or pre whether the gift a: See I, 3951 corporation do not surrender any of their 
quisitic:B without strings om rs all or part of its prop- stock upon receipt B_ stock. 
ion ovr @ ffend the Clifford Doc- er ‘other than money) to This transactio been tax- 
Yo lon of The new Section 1S not 4M another corporati which was able. However, under the Revenue 
‘unds »® door to professional part- created for _ the purpose of Act of 1951 it may now be a non- 
replace B -°9PS with non- profess oHa* acquiring such property or which taxable exchange. The net re- 
lacemcr ft ‘members. Capital must be was not actively engaged in busi- sult of a spin-off is considered 
a per t} naterial income-produci! *S ness at the time of such acqui- to be the same as a split-up. New 
after thé when the donee doe *S NOt! sition, and the transferee is Section 112 ‘b permits a 
ble yea Be: orm services. This will be controlled by the transferor or tax free spin-off, providing that 
the gei® er problem for the Tax its stockholders, the $25,000 sur- it is intended for the original 
alized c€ to review. tax exemption and minimum ex- corporation as li as the new 
iter d HEAD OF HOUSEHOLD ‘ess profits tax credit will be transferee to continue in the 
Treasu! RP oF a denled to the tra Sferee corp- active conduct of business: and 
ations. : pele pighhon ley = sage ... Oration; unless, however, it can furthermore, the transac- 
ernment xed rie pp recreate tage ~’ be proved “by the clear prepond- tion was not used principally as 
e Sec Bs a a eeme) : oh erence of the evidence” that the a device to distribute accumu- 
oO: benefits obtained a A son securing of such exemption or lated earnings to the stockhold- 
ee couples who split income Qeqit was not a major purpose ers. 
A teS) AT ing jointly. To qualify as|. 1 geaccaw hie rauict 
hat thay of a household. the tax- pi vocal a sre! 11S ehloeecte SECTION 102 
| Ey ener ss 3.4 | Shall not apply to any taxable or} taxpavers. troubled 
‘acemene must not be married but| oo. with respect to which the Corporate taxpayers, troul 
spositiowl.s;t maintain a home to which | Y°2" Wh respect te which the with the possibility of addition- 
he basig-. surnishes over 50% of the ~~ '™P sed by subchapter D of al tax for improper accumula- 
Sectio: ¢ f maintenance, which is ,. > C7aPIC? ‘Excess Profits Tax! tion of surplus, ander Section 
y referg <> the principal place of abode “7, ws, — ee, 102 will be slightly relieved by 
basis ¢ son. daughter, step-son, or) 3S 4 Unusually wordec an amendment to that Section. 
decreas gt-»-daughter, or their child- = oe ndly — ‘It will The net long capital gains 
receive:y ‘YY any other dependents ; ineoene eal MD ppitopees ae. ove. the net sh term capital 
ased ifpr whom he is allowed a $600 ))22"0" and SENS Gh ee | leanne Tene the normal 
benefit g idencv exemovtion ening es hasan several obvious and surtaxes impose upon such 
electit he taxpayer’s wife has died Bie ance Secular damenieliet gains not be included 
e mac@ .g the year he will be con- bobo - oe — a a the calcul Amproper!y 
regula ge — ; eet at WaIneG it =a accumulated surpius. The Senate 
1e Comfy amendment to Section 117 ol the Committee ized that, 
ovenu ~ Internal Revenue Code. Here- «with present higher replace- 
anges tofore, # was often advantage- ment costs rporate capital 
o dete mM {S S | N G ous fol lai lividual who neid gains must be reinvested to keep 
i by th pale atbaeteie be! eatin © hich 4a@ the corporation’s ousiness activ- 
ee Ma: i: © W | U ES a) SuNStantiaby appreciated Ih Val~ | ities at their current level.” ‘This 
‘ified bi! me) Ue , a eat Property ‘0' seems to be neffectual at- 
aceme ii’ a controlled corporation in @ tempt to met substantial 
mi taxable exchange. Tax at the: nrohley 
yy or oj LOCATED shties Meee eck dake At problem. 
ce. This gah gag cam rate °* COLLAPSIBLE CORPORATIONS 
rey 25 ould be paid. However, ter pis: “ane doubeed. thal 
“lire TRACERS CO. OF AMERICA depreciation on the property 116 collapsible corporation pro- 
L101, " ae snan tha Winhor| “Oo ‘ sApoiws 4 Jic 
3 MADISON AV., N.Y. 22, N.Y. gs percent gat a te i inggee a -guabcllrsa a epcaicont 
ve wih transfer. Transact ar of = aot CF tee Spee gf sis be 
begin os ba! type made after May » 1951 \ lk STATE 0 JERSEY ee 
950, ex- fixed my official seal at Trenten New Jersey. prelim ing eR PEEARTMENT OF STATE | 
he dis-¢ [ih ax Goede wine ed SOW, THE nance é Secreta 1 ee a caentarn come, 
4 - r LLOYD B. MARSH, Certity that the said. corporation 14 © omnis 
oh, SO St ten. 8. 10 $1506! Se cece @ ante erected ona econ “duly au the proceed 
ew 3) CERTIFICATE OF PARTI : ST se se cr es "the una not all the sto 
vaxal.: IREMENT OF COMMON STOCK thereof, wi said consent and the recor¢ lers, dey ft ‘ 
juary -of _the- econ anpe Gault bee WOODLAY 
reid iui univehtory, LS uvub . oft “i itua 
Ss ma iB + been removed. Section 117 (m)H,fhe 7° 
ry co f =: has been amended so that a vei a 
» dispeg™ corporation cannot be “availed:omplied wi nts of Title 1 
‘e pres Thirty years of experience in of principally for” buying Prop- jf Ne er preliiminar ite the tautee 
nrnten! includ erty classed as inventory and” this Scenes. aoe emaniel 
n cov Superior _ U. S. District (either liquidating the COrpora-state of the st ersey, Do Hereby 
Sequel Corporate Status, including “tion or selling the stock to CON-goirteenth aa rion did. on the 
versicr Superior iceaucen and Ur vert ordinary income into capl- ih t.2'" said cor- 
ocedure Abstracts and informatior ae aig icici: nk sale hereof. tee seneet 
= = here are a number of other >, ceeding esaid are now on file 
assu! W. COE McKEEB! provisions in the new law Whiehe 5 Stic. oMes oe a cy WHE COR. 1 
per 24 Branford Place Tel. MArlwi}) be of interest, to lawyers. have to set_my hand and at. 
bilitie soa MEME However, in this brief review | this f ber. 
snactech Sewers they Can merely 0e mentioned. “" fiftr-one. 
che | Memters of the Armed Forces LLOYD B. MARSH 
led ¢ die after June 24, 1950 and +.J.—Dec. 20. 27, J $12.80 
proc re January 1, 1954, because 
ye re of wounds or diseases obtained q one November 30, 1951 
PectaitstS in a combat zone, will not be §7aTP OF WOLE CANTOR. decetsed, 
SFENDIt ES AND BRIEFS OQ! subject to income taxes for thats. “Surrogate ‘of tthe County of Essex, 
= ee ee ©17 tant te § day made 0 t pplicatio is) 
> ‘ ¥ PETE year nor will they be subject > adersigne in Executors’ at eR, 
Aha arte R Wu es Additional Estate Tax. El iota, eee creditors of 
ounce: itizens of the United States affirmation, their claims and 
fice New Jere wil receive a credit for death jtiin = foun the aac. ae 
ville PANDICK taxes paid to foreign countries, > 
717 x Sl ipieet to limi tations dealing patie eee ; AST PILE F 
sieaainel 71-78 CLINTON STE > h the ratios of ‘ax to portions - ES 
to 786 TiuPHont !4¢ the estate taxed by foreign ' Deg. 27, Jan. 3, 10, 17, 24 
‘ountries. This is purely a cal-$ 
SEO ai al 
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The Revenue Act of 1951 








tinued from page 3) sidered married as of the end 

: : of the year, and will be denied 

f he owns a capital interest Seah aS EE Is RN PTS 5 “09 

partnership in which capital th right to use these special 

material incorme-producing rates. However, if he is legally 

whether or not he re- separated from his wife, he is 
the interest by gift or by considered not married. 


hase. Distribution of ger CORPORATE 






























































































no longer be taxed at capital 
gain rates but again will be con- 
sidered as ordinary income. 


Those who have become famil- 


iar with tax lingo will recog- 
nize the terms, spiit-ups, split- 
offs and spin-offs in the corp- 
orate reorganization 
the terms desc 
of 


field. Brief- 


ly, ‘ibe the fol- 


lowing kinds reorganization 

























































State Mediation Board Reports on Year's 
Activities 


Dr. Mason W. Gross, Chairman 
of the New Jersey State Board 
of Mediation, reports that during 
the year the Board closed a total 
of 381 labor dispute cases. 

Of these 381 disputes, 68 were 
strikes which, involved 22,200 
workers and resulted in 134,549 
man-days lost because of work 








culation problem, and is set forth 
in great detail in the Code. 

A 10% wagering tax has been 
imposed upon all pools and lot- 
teries conducted for profit as 
well as all bets with professional 
gamblers. However, licensed 
pari-mutuals, charity contests 
and pools or games in which all 
participants are present at the 
formation and selection of the 
winner are excluded. 

Beneficiaries of a deceased em- 
ployee who received payments 
under an employer-employee con- 
tract to pay a sum of money on 
the death of the employee may 
exclude the first $5,000 paid. This 
provision partially relieves the 
effect of the Burezu ruling, IT. 
4027, in which it was announced 
that all payments to beneficiar- 
ies of employees whether by con- 
tract or gratuitiously would be 
taxable income. This amendment 
to Section 22 ‘b) (1) of the Code 
pertains only to payments un- 
der express contracts. 

In the Revenue Act of 1950 the 
redemption of corporate stock 
to obtain funds for the payment 
of death taxes was exempt from 
possible treatment as a dividend 
under Section 115 ¢ provided 
that the value of ihe stock com- 
prised more than 50% of the val- 
ue of the net estate of the de- 
cedent. The 50% requirement 
has been reduced to 35%. 

Tne new Act avplies income 
tax to Mutual Savings Banks, 
Building and Loan Associations, 
Cooperative Banks and _ other 
previously tax exempt coopera- 


g), 


tives. These organizations will 
not be subject to excess profits 
taxes. The Code describes in de- 
tail the treatment of bad debt 
reserves, dividends, patronage, 
etc. 

The excess profits tax law is 
highly complex and _ technical. 
There are amendments to pro- 
vide some relief for new cor- 
orations, growth corporations 
and others. Although the pos- 


sible impact of the Excess Pro- 
fits Tax is vital to tax planning, 
for many business enterprises, a 


discussion of these amendments 
will be omitted from this re- 
view. 


The President’s comment upon 
signing the new Act referred to 
the lack of loop-hoi# closing pro- 
visions. It will be cf deep inter- 








est to all of us as to whether 
or not a Revenue Act of 1952 will 
appear on the scene. 

compiaint on tile in said court within 35 
days after Ja: ry 3, 195 exclusive of 
such date f ¥ ( o ju rear? nt by 
lafa ult may be rendere a inst you for the 
vluLed upon at the annual meet- 
ing in the near future. 


President: 
Nicholas A. Tomasulo 
Vice-President: 
Harold W. Borde 
Treasurer 
Nathan R. Leavitt 
Trustees for Two 
Joseph R. Kane 
Fayette N. Tallev 
Nathan Reibel 
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Years: 
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Trustee To 
by Vay of ure 
I. -¢ af AN r SCOTT 
Clerk e Superior Court. 
Abram J Guaclen Att rney 
24 fe clace, Newark 
L.J.—Dec. 1 20, 27 Jan. 3 $21.42 
Dated: December 1 1951 
ESTATE © MAGDALENA RISCHMANN, 
Purs ord rf WIEEISM HUCK, 
J Surrowate th Essex, this 
j made ym the pplicati of the under- 
sig kxe yi ee d, notice is 
ret Ziven togt decvased 
» ext t Ir yath or 
ffirma heir ¢ jemands against 
of said d a ir xX months 
date, or they will be forever barred 
prosecuting r recovering the same 
st the subscri 
EMANUDI M. “POP on 
DNEY G Sor DBERG orn 
LJ Le o, 27, Jan. 3, 10, 39 


stoppages. The high level of ar- 
bitrations conducted under the 
auspices of the Board continued. 
During the year, the Board clos- 
ed 163 cases which were accepted 
as arbitration matters, with 
awards rendered in 79 of the ca 
s. The remaining 150 cases closed 
represented potential strike 
threats which were settled by 
mediation or by conciliation 
with varying amounts of Board 
assistance. 


as- 


under the 
labor 


the past decade 
pressure of rising prices, 
referred most of the disput 
closed during the year to the 
Board. Mediation was the tech- 
nique most often used to le 
the disputes referred to the 
Board, accounting for 160 sett 

ments. Varying degrees of con- 
ciliation accounted for 83 other 
disputes. The difference between 
the 163 requests for arbitration 


As in 


es 


sett 


and the 79 awards rendered in- 
dicate that most disputes, even 
at so formal a level, are amen- 


able to reconciliation and medi- 
ation. 





35 Years Experience 


APPRAISER 


Real & Personal Property, 
Estates, Inheritance Tax, 
Federal, State & County Courts 


ESTATES LIQUIDATED 
M. R. LANES 
200 Oliver St., Newark 5, N. J. 
MArket 3-1119 











The 
New Lawyer's 
Protective Policy 


This policy gives complete protec- 
tion to all lawyers, whether they 
are in General Practice, Title 
Specialists, Title Searchers, Negli- 
gence Attorneys, Patent Attorneys 
or in any other special field of law 


You are insured under this policy 
against claims arising from any 
negligent act, any error, or any 
omission occurring in the per- 
formance of any professiona! ser- 
vice rendered to your clients. 


Write today for descriptive 
pamphlet and schedule of rates 


FRED W. ANDRES 
COMPANY 
1180 Raymond Boulevard 

Newark 2, N. J. 
2965 or MArket 


Mitchell 2- 3-3470 
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“GINNING at a 4} 

rence Avenne 

feet from the interse 
De _£ Florence (rer . - 
rier, should be put to an election 
as to which of the two attorneys 
he must recognize or should be 

rved with pleadings, notice ot 
motions. interrogatories, etc. be- 
fore trial. It also had to consider 
the question of dual openings, 
cross-examination of witnesses 


tions at the 1 and 
fees for filing 
papers should be charged and to 
which of the two attorneys rep- 
resenting one litigant costs should 


= , via 
anda Summa tria 

rk’ 
1€rK 5 


to whom the ¢l 








be allowed, having in mind that 

R.S. 22:1A-2 provides that no 

costs shall be, taxed for more 

CONDOLEO RIZZO. ‘ 

Atte y 0 » tiffs 

Ne acy 

L.J 27, Jan. 3 $24.36 
Dated: December 6, 1951 

ESTATE OF CHARLES ROWI ‘EY. deceased 


Pursuant to the order of WILLIAM HUC K, 
Jr., Surrogate of the County of Essex, 
this day made, on the application of the 
undersigned, Administrator of said deceased, 
notice is hereby given to the creditors of 
said deceased, to exhibit to the subscriber 
their claims and 





under oath or affirmation, 
demands against the estate of sald deceased, 
within six months from this date, or they 
will be forever, barred from prosecuting 
*. recovering the same against the sub- 
sciber. 

rHE HOWARD SAVINGS INSTITUTION 
JOHN F. CONNOLLY, Attorney 

11 Commerce Street 

Newark 2, X. J 

L.J.—Dec. 13, 20, 27, Jan. 3, 16 
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bility of an accused. This is based upon the sound premise LLOYD — i in America for political LEON # and ass 
prior conviction of crime does not nec -essarily bear upon the ‘ to attempt to silence advance as 
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proceedin gs in the trial judge to prevent abuse Ol the wide latitude principle, of adopting a complete revision of our rules of evidence. the removal of his offices to "§ 
It is hoped that the columns to follow will be helpful in that regard. Broad Street, Newark 
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